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Abstract 

This research compares criminal punishments between Islamic and Indonesian 

criminal law, focusing on similarities and differences, causal factors, and impacts. 

The background of this research is the dualism of the legal system in Indonesia, 

which influences the dynamics of criminal law enforcement. This research aims to 

identify and analyze the similarities and differences between the two legal systems, 

understand the factors that cause the differences, and evaluate their impact on 

society and the legal system in Indonesia. The research method was a qualitative 

study with a descriptive-analytical approach. Data was collected through literature 

studies and analysis of legal documents related to Islamic criminal law and 

Indonesian criminal law. The research results show that although both legal systems 

have the same primary goals, namely upholding justice and protecting society, there 

are significant differences in legal sources, types of punishment, and approaches to 

criminals. Islamic criminal law is based on the Qur’an, Hadith, and ijtihad of ulama, 

with fixed punishments such as hudud and qisas. Indonesian criminal law originates 

from Dutch colonial law and uses more flexible and rehabilitative punishments. 

Factors causing these differences include historical context, culture, legal 

objectives, and political influences. The impact of these differences includes legal 

confusion, variations in the treatment of criminals, and implications for human 

rights and legal policy in Indonesia. This research provides insight into how the two 

legal systems influence each other and create complex dynamics in criminal law 

enforcement in Indonesia. 

 
© 2025 The Authors, published by the Indonesian Bhumiputra Intelligence Foundation. 
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I. Introduction 

Research comparing criminal punishments between Islamic and Indonesian criminal law is 

essential to understand the differences and similarities in the justice application in these two legal 

systems. Islamic criminal law, based on the Qur’an, Hadith, Ijma, and Qiyas, offers an approach 
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that emphasizes a balance between individual rights and community interests with an orientation 

toward religious and moral values (Tyaningsih & Yurna, 2024). On the other hand, Indonesian 

criminal law, which is heavily influenced by Dutch colonial law and secular positive legal 

principles, tries to balance the influence of Pancasila and the cultural and religious diversity in 

Indonesia (Imaniyati & Panji Adam, 2021). Understanding these philosophical differences can 

provide insight into how principles of justice are applied in different contexts and how social and 

cultural norms influence perceptions of the fairness and effectiveness of criminal punishments 

(Pratama et al., 2024). In addition, this research can identify elements from both systems that can 

complement each other to improve the criminal law system in Indonesia. For example, 

reconciliation and restoration approaches in Islamic criminal law punishments, such as qisas and 

diyat, can provide a more humane alternative to retributive punishment approaches. In the context 

of globalization and increasingly intensive cultural interactions, this comparative research is also 

necessary to encourage constructive dialogue and international cooperation in law enforcement and 

support legal harmonization in countries with significant Muslim populations, such as Indonesia 

(Huda, 2020). Thus, this research not only enriches academic insight but also has practical 

relevance in efforts to build a legal system that is more just, effective, and adaptive to social change. 

Previous research on comparative criminal law between Islamic criminal law and Indonesian 

criminal law tends to focus on several large groups. First, there is research that emphasizes the 

historical and evolutionary aspects of the two legal systems, such as studies by M. Nurul Irfan 

(2015), which discuss how Islamic criminal law was applied in classical times and its development 

to the present, as well as how Indonesian criminal law evolved from the influence of Dutch colonial 

to post-independence. Second, many studies have compared the philosophical aspects and basic 

principles of justice in the two systems, such as those conducted by Widiartana (2017), Flora 

(2018), and Herman et al. (2023), who explored differences in views on retributive justice versus 

restorative justice. Third, a comparative study of applying specific punishments such as hudud, 

qisas, and ta'zir in Islamic criminal law compared with general criminal punishments in the 

Indonesian Criminal Code, as studied by Hatta (2012), Lutfi et al. (2022), and Darmawan & 

Wahyudi (2022). Fourth, research explores social and cultural influences on law enforcement, such 

as a study by Darmika (2016) and Kharlie (2022), which analyzes how social and religious norms 

influence perceptions of justice in Indonesian Muslim communities. 

However, some aspects have yet to be studied in these studies. One less explored dimension is 

how the integration of Islamic criminal law principles can be practically adapted into the Indonesian 

criminal law system without violating constitutional principles and human rights. In addition, 

comparative studies on the rehabilitative and preventive effectiveness of criminal punishments in 

both legal systems are still limited. Research examining the perspectives of victims and perpetrators 

in both legal systems and the impact of punishments on the social reintegration of perpetrators has 

also not been widely conducted. Thus, further research is needed to fill this gap and provide a more 

comprehensive understanding of how the two legal systems can complement each other and 

contribute to more just and effective legal reform in Indonesia. 

The comparison between criminal punishments in Islamic and Indonesian criminal law 

includes aspects of the punishment given. It involves philosophical, ethical, and social 

considerations behind applying these punishments (Asshiddiqie, 2022b). Therefore, a juridical 

review of the similarities and differences in criminal punishments between these two legal systems 

is essential to understand and explore further. In the context of Islamic criminal law, criminal 

punishments are based on Islamic law principles contained in the Al-Quran and Hadith (Munajat, 

2019). Punishment in Islamic criminal law often aims to correct the behavior of criminals, apart 

from merely serving as punishment for their actions. The principles of guidance and rehabilitation 

are integral to criminal punishments in Islamic criminal law. Justice and atonement are also 

considered when determining punishment (Hamdi & Efendi, 2022). 

On the other hand, Indonesian criminal law is based on a favorable legal system that includes 

various laws and regulations in this country. The Indonesian criminal law system also considers 
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human rights and justice when punishing criminals (Leonard, 2016). However, differences in 

culture, religion, and philosophy between Indonesia and countries that apply Islamic criminal law, 

such as Saudi Arabia or Iran, mean that implementing criminal punishments in Indonesian criminal 

law has different characteristics (Fauzan & Fata, 2018). In the Indonesian context, criminal 

punishments provided by Indonesian criminal law focus more on retaliation and preventing criminal 

acts. Although there are efforts to improve the behavior of criminal offenders through rehabilitation 

and resocialization programs, the aspect of retaliation remains the main focus of criminal 

punishments. Social, economic, and political factors also influence the determination of criminal 

punishments in Indonesian criminal law (Ali, 2015). 

Thus, research comparing criminal punishments between Islamic and Indonesian criminal law 

is relevant and essential. A judicial review of the similarities and differences between these two 

legal systems can provide a deeper understanding of how criminal punishments are applied in 

different contexts. Apart from that, this review can also provide a more comprehensive view of the 

principles underlying the application of criminal law in a modern, multicultural society like 

Indonesia. 
 

 

II. Methods 

The unit of analysis in this library research method was Islamic criminal law and Indonesian 

criminal law. The research focused on comparing criminal punishments imposed in the two legal 

systems. The unit of analysis includes criminal law texts, including the Al-Quran, Hadith, laws, 

statutory regulations, court decisions, and relevant legal literature. The research identified, 

analyzed, and compared criminal punishments listed in these sources to understand the similarities 

and differences between implementing Islamic and Indonesian criminal laws. 
The research design was comparative descriptive. This design was chosen because it allows 

researchers to describe and compare criminal punishments in detail between the two legal systems, 

namely Islamic criminal law and Indonesian criminal law. The research described criminal 

punishments in legal texts and related literature through a descriptive approach. A comparative 

approach allowed researchers to highlight the similarities and differences in criminal punishments 

and the factors influencing their implementation. 
Data sources in this library research method included various types of literature and legal 

documents relevant to comparing criminal punishments between Islamic criminal law and 

Indonesian criminal law. The primary data sources included the Qur’an, Hadith, laws, statutory 

regulations, journal articles, legal books, court decisions, and other related literature. The data 

collection process was carried out by searching and analyzing literature available in libraries, online 

databases, and other relevant sources of legal information. 
The data analysis technique used was comparative analysis. Researchers analyzed the 

criminal punishments listed in the collected data sources. The analysis identified similarities and 

differences in criminal punishments between Islamic and Indonesian criminal law. The researcher 

recorded and presented the main findings systematically in a research report. The analysis focused 

on an in-depth understanding of the concept, objectives, implementation, and impact of criminal 

punishments in the two legal systems. 

 

III. Results and Discussion 

Forms of Similarities and Differences in Islamic Criminal Law and Indonesian Criminal Law 

Islamic and Indonesian criminal laws have different bases and principles, but both aim to 

maintain order and justice in society. Islamic criminal law is rooted in the teachings of the Islamic 

religion contained in the Al-Quran and Hadith and was developed through the ijtihad of the ulama 

(Yusuf, 2009). Meanwhile, Indonesian criminal law originates from Dutch colonial law, which was 
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then adapted to the conditions and needs of Indonesian society through legislative reform. These 

two legal systems have striking similarities and differences (Lamintang & Lamintang, 2022). 

One of the similarities between Islamic criminal law and Indonesian criminal law is that both 

recognize the importance of the principles of justice and the protection of human rights (Junaidi et 

al., 2023). In Islamic criminal law, justice is one of the main goals to be achieved, as stated in Al-

Maidah verse 8. Likewise, Indonesian criminal law is based on Pancasila and the 1945 Constitution, 

which emphasizes the importance of social justice and respect for human rights. These two legal 

systems also recognize various types of crimes, such as theft, murder, and adultery. 

However, striking differences exist in the legal sources and methods of determining 

punishment. Islamic criminal law relies heavily on religious texts and interpretations of ulama, 

while Indonesian criminal law is more flexible and can be updated through the legislative process in 

parliament (Abbas, 2018). For example, the punishment for theft in Islamic criminal law can be 

cutting off one's hands. In contrast, in Indonesian criminal law, theft is regulated in the Criminal 

Code (KUHP) with a prison sentence. 

Furthermore, the approach to penance or punishment differs between these two systems. 

Islamic criminal law recognizes the concepts of repentance and kafarat, which allow a perpetrator 

of a crime to ask Allah for forgiveness and perform penance in addition to undergoing physical 

punishment (Marsaid, 2020). On the other hand, Indonesian criminal law focuses more on law 

enforcement through the criminal justice system without an explicit religious element in the law 

enforcement process (Chazawi, 2007). 

Another difference lies in the type and application of punishment. Islamic criminal law 

differentiates punishment into hudud, qisas, and ta'zir, which have different characteristics and 

rules. Hudud is a fixed punishment determined by Sharia, qisas is an appropriate punishment that 

can be replaced by diyat (compensation), and ta'zir is a punishment left to the judge's discretion. 

Meanwhile, Indonesian criminal law generally only recognizes general criminal penalties such as 

imprisonment, fines, and the death penalty, which are determined through the Criminal Code. 
 

Table 1. Comparison of Islamic and Indonesian Criminal Law 

No Law Violation Punishment 

Islamic Criminal Law Indonesian Criminal Law 

1 Theft Hand cut (hudud) Maximum imprisonment of 5 

years or fine (KUHP Article 

362) 

2 Murder Qisas (recompense) or diyat 

(compensation) 

Death penalty or life 

imprisonment (KUHP Article 

338-340) 

3 Adultery Whipped 100 times or stoned 

(hudud) 

Maximum imprisonment of 9 

months (Criminal Code Article 

284) 

4 Rape Ta'zir punishment (flogging, 

imprisonment, or other) 

Maximum imprisonment of 12 

years (Criminal Code Article 

285) 

5 Khamr Drinking Whip 40-80 times (hudud) Not explicitly regulated, but can 

be subject to Article 492 

(disruption of public order) 

6 Allegation of Zina 

(Qazf) 

Whip 80 times (hudud) Not explicitly regulated, but can 

be subject to Article 310 

(defamation) 

7 Rebellion Death penalty or 

imprisonment (ta'zir) 

Death penalty or life 

imprisonment (KUHP Article 
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104) 

8 Corruption Ta'zir punishment 

(imprisonment, fine, or other) 

Minimum imprisonment of 4 

years and maximum 20 years 

(Law No. 31 of 1999) 

9 Robbery (Hirabah) Death penalty, crucifixion, 

cutting off hands and feet, or 

exile (hudud) 

Life imprisonment or a 

maximum of 20 years (KUHP 

Article 365) 

10 Drug Trafficking Ta'zir punishment 

(imprisonment or death 

penalty) 

Death penalty or maximum 

imprisonment of 20 years (Law 

No. 35 of 2009) 

 
 

Factors Causing Similarities and Differences in Islamic Criminal Law and Criminal Law in 

Indonesia 

The similarities and differences between Islamic criminal law and criminal law in Indonesia 

are caused by several primary factors, one of which is the source of law, which is the basis of these 

two legal systems. Islamic criminal law originates from the Al-Quran, Hadith, and ijtihad ulama, 

which provide legal guidance that is permanent and sacred (Arifuddin et al., 2023). On the other 

hand, Indonesian criminal law originates from Dutch colonial law and is adapted to Indonesia's 

constitution and laws in force (Zaidan, 2022). These different sources of law create a different 

philosophical and normative basis between the two systems (Ginting et al., 2022). 

Another factor that causes differences in historical and cultural context. Islamic criminal law 

developed in Arab society in the 7th century, which had its values and norms, while Indonesian 

criminal law developed in the context of colonialism and Indonesian independence in the 20th 

century (Sadzali, 2020). Local culture and values greatly influence how laws are formed and 

implemented. For example, in Islamic society, criminal law has a strong religious dimension, 

whereas in Indonesian society, criminal law is influenced by the existing cultural and religious 

plurality (Sadzali, 2020). 

Furthermore, the purpose of the law is also an essential factor that causes similarities and 

differences. Islamic criminal law aims to achieve justice according to Islamic views, including 

crime prevention, atonement for sins, and protection of society (Rokhmadi, 2009). Meanwhile, 

Indonesian criminal law focuses on secular goals such as rehabilitating offenders, preventing crime, 

and maintaining public order (Anwar, 2008). Although both have justice and crime prevention 

goals, the approaches and priorities can differ. 

The justice and law enforcement systems also differ. Islamic criminal law is usually 

implemented through a sharia justice system involving Islamic scholars or sharia judges with a deep 

understanding of Islamic law (Santoso & Wahid, 2000). In Indonesia, law enforcement is carried 

out through the general justice system, which consists of district courts, high courts, and the 

Supreme Court. This justice system operates based on national laws and legal principles that are 

more secular and pluralistic (Abas, et al., 2023a). 

Finally, political and government influences determine how criminal law is formed and 

implemented. In countries that implement Islamic criminal law, the government has a significant 

role in enforcing laws based on Islamic teachings. In Indonesia, even though most of the population 
is Muslim, the legal system that applies is the national legal system prepared through the legislative 

process in parliament (Asshiddiqie, 2022a). These political factors reflect various social groups' 

power dynamics, influencing how laws are designed and implemented. 
 

The Impact of Similarities and Differences between Islamic Criminal Law and Criminal Law 

in Indonesia 

The similarities and differences between Islamic criminal law and criminal law in Indonesia 

significantly impact various aspects of legal and social life in Indonesia. One of the main impacts of 
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the similarities between these two legal systems is creating a solid moral and ethical basis in law 

enforcement (Miswardi et al., 2021). Both emphasize the importance of justice and protection of 

human rights. These principles help create a more just and humane legal system, one that is 

recognized and respected by society (Firman et al., 2023). However, differences in legal sources 

and approaches between these two systems can create societal confusion and legal uncertainty. For 

example, in some instances involving sharia law, people may feel confused between undergoing 

punishments based on Islamic criminal law or Indonesian criminal law. This uncertainty can 

undermine public trust in the justice system and law enforcement and weaken social cohesion. 

In addition, differences in the type and application of punishment also impact the treatment of 

criminals. Islamic criminal law recognizes hudud punishments that are fixed and harsh, such as 

cutting off hands for theft or stoning for adultery (Sari, 2023). On the other hand, Indonesian 

criminal law uses prison sentences and fines, which are considered more humane and rehabilitative. 

These differences can give rise to debate regarding the effectiveness and humanity of each type of 

punishment in preventing and dealing with crime. In the context of cultural and religious diversity 

in Indonesia, the differences between these two legal systems also impact tolerance and social 

integration (Mufida & Hidayat, 2019). Indonesian criminal law, which is more secular and 

pluralistic, tends to accommodate this diversity better than Islamic criminal law, which is heavily 

influenced by the teachings of specific religions. This is important in maintaining harmony between 

religious communities and avoiding social conflicts caused by legal differences. 

These differences in legal education and training for law enforcement officers also influence 

curricula and training programs. Law students and prospective judges, prosecutors, and police must 

understand both legal systems to enforce the law fairly and effectively (Abas, et al., 2023b). This 

means there is a need for comprehensive legal education and continuous training to ensure that law 

enforcement officers have adequate knowledge and skills. Other differences in legal objectives also 

impact legal and criminal policy (Zaidan, 2021). Islamic criminal law, which emphasizes penance 

and deterrence through harsh punishments, can influence more repressive legal policies (Nur, 

2018). On the other hand, Indonesian criminal law, which places greater emphasis on the 

rehabilitation and social reintegration of criminals, can encourage more humane and inclusive 

policies (Wulandari, 2023). These differences reflect how the fundamental values in each legal 

system influence policy approaches. 

Regarding human rights, the differences in approach between the two legal systems also 

impact the perception and practice of human rights in Indonesia (Baderin, 2010). Islamic criminal 

law, which contains elements of corporal punishment and is sometimes considered harsh by 

international standards, can attract criticism from the international community and human rights 

organizations. In contrast, Indonesian criminal law, which is more aligned with international 

standards on human rights, is often considered more progressive and widely accepted. The 

similarities in the goals of justice between these two legal systems also positively impact 

strengthening the justice system in Indonesia. Both strive to uphold justice and protect society from 

crime (Nasir et al., 2023). This creates synergies that can be leveraged to strengthen the justice 

system and make it more effective and responsive to community needs. 

At the local and regional level, applying Islamic criminal law in several regions with 

exceptional autonomy, such as Aceh, creates variations in law enforcement that reflect the diversity 

of laws in Indonesia. This autonomy allows regions with strong Muslim majorities to enforce laws 

that align with their beliefs and culture (Hasibuan et al., 2023). However, this can also give rise to 

debate regarding legal equality and consistency throughout Indonesia. Finally, these differences 

have an impact on legal politics in Indonesia. The existence of two legal systems running side by 

side creates complex political dynamics, where various religious, social, and political groups 

interact and debate regarding the direction and content of criminal law policy in Indonesia. This 

creates both challenges and opportunities to build a more inclusive legal system that reflects the 

values of diverse Indonesian society. 
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IV. Conclusion 

Comparative analysis of criminal punishments between Islamic and Indonesian criminal law 

shows significant similarities and differences. These two legal systems have similar main goals, 

namely justice and the protection of society. However, striking differences are seen in legal sources, 

types of punishment, and approaches to criminals. Islamic criminal law is based on the Qur’an, 

Hadith, and ijtihad ulama, with fixed punishments such as hudud, qisas, and ta'zir. On the other 

hand, Indonesian criminal law originates from Dutch colonial law, adapted to the national 

constitution, and has a more flexible and rehabilitative approach to punishment such as 

imprisonment and fines. Factors influencing these similarities and differences include legal sources, 

historical and cultural context, and political and governmental influences. The impacts include 

improving the moral foundations of law enforcement, variations in the treatment of criminals, and 

implications for human rights and legal politics in Indonesia. This analysis reflects efforts to 

balance religious and secular values in Indonesia's criminal justice system, illustrating the complex 

legal dynamics in the country. 

The theoretical implications of this analysis show that integrating Islamic criminal law 

principles with the Indonesian criminal law system can enrich the theoretical framework of criminal 

law by introducing a solid moral and religious perspective. This research underscores the 

importance of understanding cultural and historical context in developing fair and effective legal 

systems. Policy recommendations that can be taken are to strengthen dialogue between Islamic 

criminal law and national criminal law to create a legal system that is more inclusive and responsive 

to community needs. The government may consider implementing appropriate elements of Islamic 

criminal law in national law to improve restorative and rehabilitative justice. In addition, education 

and training for law enforcement officers regarding the principles of Islamic criminal law and fair 

punishment can improve law enforcement in a more balanced way and respect human rights. 

Harmonization of these two legal systems has the potential to create a legal approach that is more 

holistic and reflective of local and universal values. 

The shortcomings of this research are the lack of in-depth empirical data and concrete cases to 

support theoretical analysis, as well as the possibility of bias in the interpretation of legal sources. In 

addition, this research has yet to fully consider variations in legal implementation in various regions 

of Indonesia. Further research that can be suggested is an in-depth comparative empirical study 

regarding the implementation of Islamic criminal punishments and Indonesian criminal law in 

various regions. This research should include an analysis of concrete cases to understand how these 

two legal systems are applied in practice and their impact on society. Additionally, it is essential to 

explore public perceptions of these two legal systems and their effectiveness in achieving justice 

and preventing crime. Research could also focus on the influence of legal education and training of 

law enforcement officers in understanding and applying the principles of these two legal systems. 

This comparative study can provide more concrete recommendations for harmonious and inclusive 

legal policies and enrich the literature on integrating religious and secular values in the criminal 

justice system. 
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